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Citicorp, by its attorneys, hereby submits the

following comments in support of the Petition for Partial

Reconsideration which the Ad Hoc Telecommunications Users

Committee ("Ad Hoc Committee") filed in the above-captioned

proceeding on September 22, 1993. 1 As set set forth below,

the Commission should grant the requested relief.

As a major user of communications services,

Citicorp fUlly supports the Commission's efforts to promote

competition in the interexchange communications marketplace,

including its decision to streamline the regulation of

nondominant common carriers. Like other users with

contracts with nondominant carriers, however, Citicorp is

concerned about the consequences of the Memorandum Opinion

and Order ("Order ll
) which the Commission issued in this

proceeding. 2 In particular, Citibank is concerned that the

1/ See Petition for Partial Reconsideration of the Ad
Hoc Telecommunications Users Committee, CC Docket
No. 93-36 (filed Sep. 22, 1993) [hereinafter "Ad
Hoc Committee Petition ll

] •

~/ Tariff Filing Requirements for Nondominant Common
Carriers, CC Docket No. 93-36, FCC 93-401
(released Aug. 18, 1993) [hereinafter II Order II ] •
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Commission's Order will effectively make long-term

communications service contracts unenforceable by users.

I . THE PRACTICAL EFFECT OF THE COMMISSION'S ORDER IS
TO RENDER COMMUNICATIONS SERVICE CONTRACTS
UNENFORCEABLE.

By reducing the notice period for nondominant

carrier tariff filings from two weeks to one day, the

Commission has effectively decided to allow these tariffs to

take effect without review by either the Commission or the

customers that take service pursuant to these tariffs.

Although Citicorp applauds the Commission's decision to

streamline the tariff filing process, Citicorp fears that

the carriers will misuse this flexibility and take unfair

advantage of the tariff precedence doctrine to unilaterally

alter their contractual arrangements with end users.

Like the Ad Hoc Committee, Citicorp is unpersuaded

that competition -- standing alone -- will deter nondominant

carriers from abrogating their contracts by filing

inconsistent tariffs. 3 Today's substantial body of contract

law is testament to the fact that market forces alone are

not sufficient to ensure that contracts are observed.

Although the Commission is certainly correct that a carrier

that fails to honor its long-term service contracts "would

risk harming its reputation and position in the competitive

telecommunications marketplace, ,,4 the courts are full of

2/ See Ad Hoc Committee Petition at 4-5.

i/ Order at , 25.



-3-

cases in which businesses have decided to assume that risk.

Indeed, the Ad Hoc Committee has identified an instance in

which one common carrier has relied on its tariff to avoid

an allegedly inconsistent contract provision. 5 Now that

nondominant carriers are required to file tariffs, the

frequency of such instances is likely to increase.

In addition to overstating the constraining

influence of a competitive marketplace, the Order attributes

more options than actually exist to a user confronted with a

unilateral change in the terms of its contract with a

carrier. Because communications is something which cannot

be done without, a customer has no choice but to abide by

the terms of new tariff revisions. The alternatives --

risking loss of service for failure to comply with the

tariff or terminating service prematurely and paying a

sizable penalty 6 -- are really no alternatives at all. And,

given the state of the law, challenging an inconsistent

tariff provision would be a speculative remedy at best.

In short, the effect of the Commission's order is

to deprive users of the benefits which induced them in first

instance to enter long-term contracts with the carriers.

See Ad Hoc Committee Petition at 5.

Moreover, changing carriers involves substantial
business-related changes, time, and expense.



r
-4-

II. THE COMMISSION SHOULD RECONSIDER ITS ORDER SO AS TO
ENSURE THE ENFORCEABILITY OF LONG-TERM SERVICE
CONTRACTS.

Citicorp agrees with the Commission that a one-day

notice period for tariff filings that do not alter the terms

of underlying service contracts would reduce the

administrative burdens on nondominant carriers and enhance

the efficiency of the marketplace. Citicorp believes that a

one-day notice period for tariff filings is appropriate when

a filing seeks to amend a tariff to conform it to a

negotiated contract and amendments thereto, or when the

carrier certifies in the relevant transmittal letter that

the customers affected by a tariff filing that unilaterally

alters the contractual relationship have been informed of

the proposed revisions and have raised no objections. If

carriers are unable to certify that they have informed the

affected customers, or if the affected customers have

objected, a forty-five-day notice period should be required.

In any event, the Commission should permit

customers to terminate service without liability if a tariff

filing that alters in an adverse manner the relationship

between the parties is permitted to take effect. If

customers do not have the right to terminate in such

circumstances, the carriers will have an enormous incentive

to alter unilaterally their contractual obligations through

the filing of inconsistent tariffs. The right to terminate

without liability under such circumstances would give

customers the opportunity to procure service elsewhere.
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It is important to note that none of the foregoing

safeguards will unfairly burden the carriers. If the

Commission is correct in its belief that marketplace forces

will deter the carriers from filing tariff revisions that

are inconsistent with their underlying service agreements,

these safeguards will never come into play. If Citicorp and

the Ad Hoc Committee are correct, the proposed safeguards

will apply only to those carriers that inappropriately seek

to avoid their lawful contractual obligations. Surely, that

cannot be seen as a burden. The Commission should therefore

adopt the safeguards outlined above.

III. CONCLUSION

For the reasons discussed above, the Commission

should grant the Ad Hoc Committee's petition for partial

reconsideration.

Respectfully submitted,

CITICORP

~~
By: P. Michael Nugent

Room 2265
425 Park Avenue
New York, New York 10043
(212) 559-0142

Joseph P. Markoski
Jeffrey A. Campbell
Squire, Sanders & Dempsey
1201 Pennsylvania Avenue, N.W.
P.O. Box 407
Washington, D.C. 20044
(202) 626-6600

Its Attorneys

October 29, 1993
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CERTIFICATE OF SERVICE

I, Jeri Dennis, hereby certify that copies of the

foregoing Comments of Citicorp was served by hand or by, First

Class United States Mail, postage prepaid, upon the parties

appearing on the attached service list this 29th day of October,

1993.
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